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CONSUMER AFFAIRS AMENDMENT BILL 2006 
Second Reading 

Resumed from 5 April. 

MRS M.H. ROBERTS (Midland - Minister for Consumer Protection) [5.55 pm]:  Section 18 of the 
Consumer Affairs Act 1971 provides for the Commissioner for Fair Trading to institute legal proceedings on 
behalf of the consumer if the following conditions are met: the amount involved does not exceed $40 000; the 
consumer involved and the minister have consented; and the commissioner considers that it is in the public 
interest to do so.  The Consumer Affairs Amendment Bill 2006 proposes that the commissioner be permitted to 
consider instituting and defending legal proceedings on behalf of the consumer, regardless of the monetary 
amount involved or being claimed.  It is suggested that a threshold for monetary amounts involved or claimed in 
legal proceedings may unnecessarily restrict the commission in protecting or enforcing the rights of consumers 
in relation to an infringement or suspected infringements of the rights and interests of consumers generally.  It is 
argued that the current requirement of the commissioner to consider the public interest, including whether the 
consumer has a course of action or good defence to action, before instituting or defending legal proceedings on 
behalf of the consumer is sufficient safeguard to ensure the prudent application of public moneys. 

I advise members that a review of the Consumer Affairs Act 1971 and the Fair Trading Act 1987 is already 
under way.  The previous Minister for Consumer Protection announced that both of those acts would be 
comprehensively reviewed because they are the cornerstone of consumer protection legislation in Western 
Australia.  In November 2002 an issues paper was released for public comment in relation to the issues identified 
and any other issues of concern regarding consumer protection in Western Australia.  Forty-nine submissions 
were received from interested parties following the release of that paper.  An independent market research 
survey of 400 consumers was also undertaken to benchmark consumer attitudes in relation to some emerging 
issues.  The draft report is currently being considered by the Consumer Advisory Council and is being reviewed 
by the Department of Consumer and Employment Protection’s general counsel to ensure all relevant legal issues 
are addressed.  I am advised that the final report will be delivered to me by the end of June 2006.  It is my 
intention to then release that final report for public comment.  Subject to the comments received, I expect that 
cabinet approval will be sought to draft amending legislation in time for introduction in 2007.  The review 
process has been lengthy because of the complex issues involved and the level of research and consultation that 
is necessary.  Amendments to section 18 are being considered as part of this review and in response to concerns 
raised by stakeholders during the consultation process.   

In making recommendations, the Department of Consumer and Employment Protection has specifically 
considered the appropriateness and level of the monetary thresholds, the appropriate mechanisms for changing 
such thresholds, and explicit matters that the commissioner should consider when determining whether to 
institute or defend legal proceedings on behalf of the consumer.  I anticipate that the final report will include 
recommendations that the threshold be significantly increased and that the Consumer Affairs Act be amended to 
allow the threshold to be increased by regulation in the future, so that we can respond more quickly to changes in 
the marketplace.  The complete removal of any limit is not supported.  It is considered important for the 
government and Parliament to maintain some control over legal actions undertaken by the commissioner, given 
that any legal action taken by the commissioner could expose taxpayers to significant costs.  Implementation of 
the recommendations that stem from the review of the Consumer Affairs and Fair Trading Acts in relation to 
section 18 of the Consumer Affairs Act will go a long way to addressing the concerns raised by the member for 
Roe.  It is vastly more appropriate that those amendments be made by way of a complete package rather than a 
stand-alone amendment.   

This is important legislation, and I appreciate the member for Roe’s concerns.  He was probably right when he 
said that the threshold is too low.  In the government’s and the department’s view, however, he is not correct in 
his desire to remove the threshold all together.  I realise that the review has taken some time.  However, as I 
suggested, this is a complex area and these issues have needed consideration.  It is important to consult people 
and to bring forward well considered legislation.  On that basis, I oppose the bill as proposed by the member for 
Roe.   

DR G.G. JACOBS (Roe) [6.03 pm]:  I am a little disappointed with the minister’s response.  The origins of the 
Consumer Affairs Amendment Bill stem from some vulnerable consumers who came to me about stage 3 of 
Anglo Estates, which is in my electorate.  I congratulate the Department of Consumer and Employment 
Protection, because its staff did a wonderful job, often on weekends and after hours, in genuinely investigating 
this case and by taking verbal submissions from those concerned.   

In the end, it was ruled that the actions of the developer were neither misleading nor deceptive.  Even if they had 
been misleading or deceptive, the Commissioner for Fair Trading was encumbered by the $40 000 threshold.  
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The more than 50 aggrieved equity owners received a letter of response from the manager of the Building and 
Tenancy Industries Branch, Consumer Protection Division, in which the department stated its legal opinion.  The 
letter reads -  

Section 18 of the CAA permits the Department to commence or defend legal proceedings on behalf of 
consumers if: 

1. the consumers concerned have a cause of action, for example breach of contract, or a defence 
to a cause of action;   

In the end they did not.  It continues -  

2. it is in the public interest for the Department to do so; and 

3. where the amount claimed or involved in either case does not exceed $40,000.  

I put to the house and the minister that that $40 000 threshold is an unnecessary encumbrance.  The 
commissioner must consider a case on its merits without being encumbered by a $40 000 threshold.  In her 
remarks, the minister conceded the necessity to change that $40 000 component.  For the reasons of logic and 
simplicity, we do not need that $40 000 upper threshold encumbrance.  If section 18 of the act were amended to 
delete those words, it would read as follows -  

Where after a complaint or matter has been made or referred to the Department the Commissioner is 
satisfied that a consumer has a cause of action or a good defence to an action and that it is in the public 
interest or proper so to do, he may, on behalf of the consumer institute legal proceedings against any 
other person or defend any proceedings brought against the consumer, with a view to enforcing or 
protecting the rights of the consumer in relation to any infringement or suspected infringement by that 
other person of those rights or of any of the provisions of any Act or any other law relating to the 
interests of consumers. 

That section does not need to be encumbered by a $40 000 threshold.  This matter came to my attention because 
of the steps that the vulnerable equity owners were required to go through.  The alternative means by which they 
could have pursued their cases were tortuous and expensive because property disagreements, by definition, must 
go before the Supreme Court.  As I said in my second reading speech, to open the doors of the Supreme Court 
one must spend $100 000.  I suggest that the commissioner should be able to act on behalf of an average young 
couple and the average mum and dad who find themselves in a similar situation in which they believe that they 
have been significantly let down through deceptive and/or misleading behaviour.   

The department was certainly interested in this case.  I had communications with the minister - I thank her for 
that - via the e-mail medium on various occasions as this case developed.  The $40 000 threshold contained in 
the act was considered in a different way to determine whether the commissioner had the ability to act.  Can we 
interpret $40 000 in 1971 terms -  

Mrs M.H. Roberts:  It was changed in 1988.  

Dr G.G. JACOBS:  Is that $40 000, in 1988 terms, a measure of damages?  Does it give the act teeth and 
relevance in 2006?  The equity owners’ contract was terminated because the 12 months had expired.  The 
allegation is that the developer had full control of the progress of the contract and that he ran out the contract 
after 12 months.  The contracts were terminated and the blocks were put back on the market.  Because of the 
appreciation in the price of land, they were put back on the market for $30 000 more than the original price.  The 
$40 000 could cover the $30 000 they were about to lose if they tried to buy their blocks back under the new 
market value.  The $30 000 could come within that $40 000 if it were seen as a measure of damages for those 
consumers.  The department did not see it as a measure of damage.  Its legal people did not interpret the $40 000 
to be a measure of damage.  Rather, it was considered a total cost price for the article, which in this case was a 
block of land.  As I said when I spoke during the second reading debate, if anyone could find me a block of land 
for $40 000, I would write a cheque for it right now.  That is what I said then, and it is what I would say now.  It 
is not of contemporary relevance, and it is letting consumers down.  I ask the minister: with that encumbrance on 
the commissioner, how many cases does the commissioner take up in court for vulnerable consumers?  How 
many has he taken up over the past, say, five years?  I suggest that the $40 000 limit makes the commissioner a 
toothless tiger in acting for vulnerable consumers.  It is not complex, but the advice I got from a contracted legal 
firm paid for by the Department of the Premier and Cabinet was that, in the sentiment of that, I could exclude the 
$40 000 to give the commissioner the ability to act truly for vulnerable consumers, unencumbered by this 
$40 000 threshold. 

Mrs M.H. Roberts:  I suppose the contrary argument is that the commissioner may find that not having any 
financial limit at all would be an encumbrance in itself, because he would then be required to satisfy himself on 
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every case that was put forward, irrespective of those conditions, to see whether he was satisfied to go forward.  
One of the department’s concerns is that it would be so inundated with requests that the commissioner would get 
bogged down because people would see this as an alternative to taking other legal action.  Just the assessment of 
whether the department should proceed with things would involve the department in an awful lot of 
administrative work. 

Dr G.G. JACOBS:  Can the minister say how many cases in 2006 the commissioner deemed to involve 
misleading or deceptive behaviour but were thwarted by the $40 000 threshold?  To use that as an argument to 
weed out the requests that could overload the department is spurious.  How many people who have had a real 
case that involved $41 000 or $50 000 have been thwarted?  These are real losses to consumers.  I ask the 
minister: what does consumer protection do?  Does it quibble about the height of fences in the suburb of 
Subiaco?  What are we quibbling about there?  Would it be $5 000 or $10 000?  It could be argued that having 
this threshold here results in bigger losses to consumers - real significant losses that the commissioner says are 
ruled out because they are not within the brief of the department.  I have come at this issue from every direction; 
I have consulted with members on this side of the house, I have obtained the legal advice given to the equity 
owners and legal advice from Talbot and Olivier, and no-one can say that it will not work, or that the $40 000 
limit should remain because I have missed something in the act or the fair trading legislation. 

Mrs M.H. Roberts:  I suppose it is a matter of what gets dealt with through Legal Aid WA or through other 
avenues and what gets dealt with by the Department of Consumer and Employment Protection.  I have already 
agreed with you that $40 000 seems to be too low a limit.  The review, which is due to come to me by the end of 
June, will very likely recommend a much higher limit.  However, the department and the government are 
convinced that there needs to be a limit. 

Dr G.G. JACOBS:  There is no commonsense.  Commonsense is not very common.  I am not a lawyer, but 
people without any legal background can see that this is not commonsense.  The argument is for the 
commissioner to act for vulnerable consumers.  Are we saying that it is okay if it is $4 000, but it is not okay if it 
is $41 000?  The principle remains.  Is the government of the view that if a person needs to bring an action for an 
amount of more than $40 000, he can pay his own bills - he is one of the “haves”; however, if the figure is 
$4 000, and we are quibbling about the height of a fence in Subiaco, the commissioner will go to the barricades 
over it for the vulnerable consumer?  When it is $41 000 or $400 000, is it the view that the person is a “have” 
and can go off and take the case to the Supreme Court?  

Many young couples are buying land to build houses.  This problem has happened in Esperance, Bremer Bay 
and Hopetoun, and I suggest that it is happening everywhere.  It is not a matter of whether it is misleading or 
deceptive behaviour; it is a matter of the commissioner standing up for vulnerable consumers.  Whether the 
amount is $4 000, $40 000 or $400 000, a principle is involved.  I say again that commonsense is not very 
common, but to me this makes commonsense.  Let the case stand on its own feet.  The commissioner does not 
need a threshold that works like an entry gate - this one will be let through because it is less than $40 000, but we 
will not take this one, even if there is a case.  There are two elements to this: it must essentially be deemed to 
have a case that it is deceptive or misleading, and it must be for $40 000 or less.  It makes no sense. 

The minister has walked out, but I would suggest that her argument does not stand up.  It is very disappointing.  
It is very simple: we just need to take out the $40 000.  It is not rocket science.  Taking out the $40 000 threshold 
does not implicate any other sections of the act, so a total rewrite will not be necessary.  The minister may say 
that a change is coming, or that it may be covered by regulations.  I do not believe that is good enough.  If we 
remove the $40 000 threshold, we let the case stand on its own two feet and we let the commissioner act 
unencumbered for vulnerable consumers whether the amount is $40 000 or $400 000.  The case will then stand 
on its own feet.  An amendment of this nature will not implicate any other section of the act.  The $40 000 is 
only mentioned once in the act.  

Mrs M.H. Roberts:  Is vulnerability one of your criteria, or would the commissioner have to act also on behalf 
of people who were not vulnerable? 

Dr G.G. JACOBS:  There are three factors. 

Mrs M.H. Roberts:  Exactly, and vulnerability is not one of them. 
Dr G.G. JACOBS:  The minister walked out when I was speaking.  I am talking about the concept. The minister 
knows the concept of consumers.  Consumers can be vulnerable.  The average mum and dad or the young couple 
trying to buy a block of land and build a house are vulnerable to the big developer with muscle.  That is what I 
mean by vulnerable.  The minister must understand that.  In answer to the minister’s question, the legislation is 
very clear in its statement about the commissioner acting.  It refers to the consumers having a cause of action.  
The removal of the $40 000 will not change that.  The case will stand on its own feet.  If there is a cause of 
action or a breach, it will still stand and the public interest will still stand.  Fifty equity owners were basically 
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screwed to the tune of $30 000.  Clause 4 amends section 18 by deleting the words “where the amount claimed 
or involved in either case does not exceed the sum of $40 000”.  I suggest that the removal of those words will 
not affect any other parts of the legislation and they will stand.  The $40 000 is not mentioned in any other part 
of the act.  If it had been, the whole act would have had to be changed.  I had a look because I wondered whether 
there were any other references to the amount.  The advice I received is that the amendment will not implicate 
other areas of the act.  It will remove the $40 000 and will produce a commonsense, effective act that will truly 
be an act for consumers.  
I am very surprised and very disappointed because I cannot understand why the minister is opposing this 
legislation.  It is not complicated and from the minister’s comments it appears she can see that it has some merit.  
This issue should be dealt with.  I implore the minister to have a second thought about what the bill means.  It 
will not stop the review to which the minister referred.  I have put forward a very simple and practical change.  It 
is not complicated and it will not save the Anglo Estates stage 3.  However, that matter was deemed not to be 
deceptive or misleading in any way.  What about future housing developments?  I believe that we should have a 
commissioner who stands up for consumers.  I believe there is an element of inaction by the commissioner.  I 
have asked, in how many court cases in the past five years has the commissioner represented consumers.  Has a 
good case been thwarted by the $40 000?  This is a simple way of making the legislation more effective in 
relation to developments over the next 12 months until the review is carried out.  I ask the minister to support 
this very simple and effective change. 

Question put and a division called for with the following result - 
Ayes (17) 

Mr C.J. Barnett Ms K. Hodson-Thomas Mr G. Snook Dr J.M. Woollard 
Mr T.R. Buswell Mr R.F. Johnson Mr T.R. Sprigg Dr G.G. Jacobs (Teller) 
Mr G.M. Castrilli Mr J.E. McGrath Dr S.C. Thomas  
Mr M.J. Cowper Mr D.T. Redman Mr M.W. Trenorden  
Dr K.D. Hames Mr A.J. Simpson Mr G.A. Woodhams  

Noes (24) 

Mr P.W. Andrews Mr R.C. Kucera Mr N.R. Marlborough Mrs M.H. Roberts 
Dr J.M. Edwards Mr F.M. Logan Mrs C.A. Martin Mr T.G. Stephens 
Mrs D.J. Guise Ms A.J.G. MacTiernan Mr M.P. Murray Mr D.A. Templeman 
Mrs J. Hughes Mr J.A. McGinty Ms M.M. Quirk Mr M.P. Whitely 
Mr J.N. Hyde Mr M. McGowan Ms J.A. Radisich Mr B.S. Wyatt 
Mr J.C. Kobelke Mr A.D. McRae Mr E.S. Ripper Mr S.R. Hill (Teller) 

            
Pairs 

 Ms S.E. Walker Mr J.J.M. Bowler 
 Mr B.J. Grylls Ms S.M. McHale 
 Mr T.K. Waldron Mr J.R. Quigley 
 Mr D.F. Barron-Sullivan Mr J.B. D’Orazio 
 Mr M.J. Birney Mr A.P. O’Gorman 

Question thus negatived. 

Bill defeated. 
 


